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(Substitute House Bill No. 71)

AN ACT

To amend sections 3109.04, 3109.05, and 3313.64
and to enact section 3109.041 of the Revised
Code to provide for joint custody of children.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 3109.04, 3109.05, and 3313.64 of
the Revised Code be amended and section 3109.041 be enacted to
read as follows:

Sec. 3109.04. (A) Upon hearing the testimony of either or
both parents and in accordance with sections 3109.21 to 3109.36
of the Revised Code, the court shall decide whieh-ef-them-shall
have TO WHOM the care, custody, and control of the children 4
taking SHALL BE GIVEN. THE COURT MAY GRANT THE
CARE, CUSTODY, AND CONTROL OF THE CHILDREN TO
EITHER PARENT OR, IF A REQUEST IS MADE IN
ACCORDANCE WITH DIVISION (D) OF THIS SECTION, TO
THE PARENTS JOINTLY. THE COURT SHALL TAKE into
account that which would be fortheir IN THE best interest
exeopt—that—any OF THE CHILDREN. ANY child WHO IS
twelve years of age or mere OLDER may be allowed to choose,
IN AN ORIGINAL PROCEEDING ON CUSTODY AND IN A
PROCEEDING FOR MODIFICATION OF A PRIOR CUSTODY
ORDER OF THE COURT, the parent with whom the child is to
live, unless the court finds that the parent so selected is wnfit-
ted UNFIT to take charge or unless the court finds, with
respect to a child WHO IS twelve years of age or older, that it
would not be in the best interests INTEREST of the child to
have the choice. THE COURT SHALL NOT GRANT JOINT
CARE, CUSTODY, AND CONTROL OF THE CHILDREN TO
THE PARENTS UNLESS THEY REQUEST THE GRANT OF
JOINT CARE, CUSTODY, AND CONTROL PURSUANT TO
DIVISION (D) OF THIS SECTION.

Prior to trial, the court may cause an investigation to be
made as to the character, family relations, past conduct,
earning ability, and financial worth of the parties to the action
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and may order the parties and their minor children to submit to
medical, psychological, and psychiatric examinations. The
report of the investigation and examinations shall be made
available to either party or his counsel of record not less than
five days before trial, upon written request. The report shall be
signed by the investigator and the investigator shall be subject
to cross-examination by either party concerning the contents of
the report. The court may tax as costs all or any part of the

expenses for each mvestlgatlon %e—pvewewns—pefmumg-a

THE COURT MAY ORDER THAT THE PARENTS HAVE
JOINT CARE, CUSTODY, AND CONTROL OF THE CHIL-
DREN ONLY IF BOTH PARENTS REQUEST JOINT CUSTODY
AND FILE A PLAN FOR JOINT CUSTODY PURSUANT TO
DIVISION (D) OF THIS SECTION, IF JOINT CUSTODY IS IN
THE BEST INTEREST OF THE CHILDREN, AND IF THE
PARENTS HAVE INCLUDED THE AFFIDAVIT REQUIRED
UNDER DIVISION (D) OF THIS SECTION WITH THE PLAN
AND THE COURT IS SATISFIED AS TO THE VERACITY OF
THE AFFIDAVIT. UPON THE FILING OF A PLAN
REQUESTING THE JOINT CARE, CUSTODY, AND CON-
TROL OF THE CHILDREN, THE COURT SHALL REVIEW
THE PARENTS' PLAN FOR JOINT CUSTODY TO DETER-
MINE IF THE PLAN IS IN THE BEST INTEREST OF THE
CHILDREN. IF THE COURT DETERMINES THAT THE
PLAN IS IN THE BEST INTEREST OF THE CHILDREN, IF
THE PARENTS HAVE FILED THE AFFIDAVIT, AND IF
THE COURT IS SATISFIED AS TO THE VERACITY OF THE
AFFIDAVIT, THE COURT SHALL APPROVE THE PLAN. IF
THE COURT DETERMINES THAT THE PLAN OR ANY
PART OF THE PLAN IS NOT IN THE BEST INTEREST OF
THE CHILDREN, THE COURT SHALL REQUIRE THE PAR-
ENTS TO MAKE APPROPRIATE CHANGES TO THE PLAN
TO MEET THE COURT'S OBJECTIONS TO THE PLAN. IF
CHANGES TO THE PLAN ARE MADE TO MEET THE
COURT’S OBJECTIONS, AND IF THE NEW PLAN IS IN THE
BEST INTEREST OF THE CHILDREN, THE COURT SHALL
APPROVE THE PLAN: IF CHANGES TO THE PLAN ARE
NOT MADE TO MEET THE COURT’S OBJECTIONS, OR IF
THE PARENTS ATTEMPT TO MAKE CHANGES TO THE
PLAN TO MEET THE COURT'S OBJECTIONS, BUT THE
COURT DETERMINES THAT THE NEW PLAN OR ANY
PART OF THE NEW PLAN STILL IS NOT IN THE BEST
INTEREST OF THE CHILDREN, THE COURT MAY REJECT
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THE PARENTS' REQUEST FOR JOINT CARE, CUSTODY,
AND CONTROL OF THE CHILDREN AND PROCEED AS IF
THE REQUEST HAD NOT BEEN MADE. IN ANY CASE, IF
THE PARENTS DO NOT INCLUDE THE AFFIDAVIT
REQUIRED UNDER DIVISION (D) OF THIS SECTION WITH
THE PLAN, OR IF THE PARENTS INCLUDE THE AFFIDA-
VIT BUT THE COURT IS NOT SATISFIED AS TO THE
VERACITY OF THE AFFIDAVIT, THE COURT SHALL
REJECT THE PARENTS' REQUEST FOR JOINT CARE,
CUSTODY, AND CONTROL OF THE CHILDREN AND PRO-
CEED AS IF THE REQUEST HAD NOT BEEN MADE. A
PLAN APPROVED BY THE COURT UNDER THIS DIVISION
SHALL BE INCORPORATED INTO THE DECREE GRANT-
ING THE PARENTS THE JOINT CARE, CUSTODY, AND
CONTROL OF THE CHILDREN.

If the court finds, with respect to any child under eighteen
years of age, that custody to neither parent is in the best inter-
est of the child, it may commit the child to a relative of the child
or certify a copy of its findings, together with se AS much of the
record and the further information, in narrative form or other-
wise, a8 THAT it deems necessary or as the juvenile court
requests, to the juvenile court for further proceedings, and
thereupen, UPON THE CERTIFICATION, the juvenile court
has exclusive jurisdiction.

(B) The(l) EXCEPT AS PROVIDED IN DIVISION (B)2)
OF THIS SECTION, THE court shall not modify a prior custody
decree unless it finds, based on facts whiek THAT have arisen
since the prior decree or whieh THAT were unknown to the
court at the time of the prior decree, that a change has occurred
in the circumstances of the child e», his custodian, OR EITHER
JOINT CUSTODIAN, and that the modification is necessary to
serve the best interests INTEREST of the child. In applying
there standards, the court shall retain the custodian OR BOTH
OF THE JOINT CUSTODIANS designated by the prior decree,
unless one of the following applies:

tXa) The custodian egreee OR BOTH JOINT CUSTODI-
ANS AGREE to a change in custody.

@Xb) The child, with the consent of the custodian OR OF
BOTH JOINT CUSTODIANS, has been integrated into the fam-
ily of the person seeking custody.

@3Xc) The child’s present environment endangers signifi-
cantly his physical health or his mental, moral, or emotional
development and the harm likely to be caused by a change of
environment is outweighed by the advantages of sueh THE
change to the child.
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(2) IN ADDITION TO THE MODIFICATION AUTHOR-
IZED UNDER DIVISION (BX1) OF THIS SECTION:

(a) JOINT CUSTODIANS MAY MODIFY THE TERMS OF
THE PLAN FOR JOINT CARE, CUSTODY, AND CONTROL
APPROVED BY THE COURT AND INCORPORATED BY IT
INTO THE JOINT CUSTODY DECREE. THE MODIFICA-
TIONS TO THE PLAN SHALL BE FILED WITH THE COURT,
AND THE COURT SHALL INCLUDE THEM IN THE PLAN,
UNLESS THEY ARE NOT IN THE BEST INTEREST OF THE
CHILDREN, IN WHICH CASE THE COURT MAY REJECT
THE MODIFICATIONS. MODIFICATIONS SUBMITTED BY
THE JOINT CUSTODIANS SHALL BE EFFECTIVE UPON
THEIR INCLUSION BY THE COURT IN THE PLAN.

(b) THE COURT MAY MODIFY THE TERMS OF THE
PLAN FOR JOINT CARE, CUSTODY, AND CONTROL
APPROVED BY THE COURT AND INCORPORATED BY IT
INTO THE JOINT CUSTODY DECREE UPON THE REQUEST
OF ONE OR BOTH OF THE JOINT CUSTODIANS. THE
COURT SHALL NOT MAKE ANY MODIFICATION TO THE
PLAN, UNLESS THE MODIFICATION IS IN THE BEST
INTEREST OF THE CHILDREN AND THE JOINT CUSTODI-
ANS AGREE TO THE MODIFICATION.

"(¢) THE COURT MAY TERMINATE A PRIOR JOINT
CUSTODY DECREE UPON THE REQUEST OF ONE OR
BOTH OF THE JOINT CUSTODIANS OR WHENEVER IT
DETERMINES THAT JOINT CUSTODY IS NOT IN THE
BEST INTEREST OF THE CHILDREN. IF MODIFICATION
OF THE TERMS OF THE PLAN FOR JOINT CARE,
CUSTODY, AND CONTROL APPROVED BY THE COURT
AND INCORPORATED BY IT INTO THE JOINT CUSTODY
DECREE IS ATTEMPTED UNDER DIVISION (B)2)Xa) OF
THIS SECTION AND THE COURT REJECTS THE MODIFI-
CATIONS, IT MAY TERMINATE THE JOINT CUSTODY
DECREE IF IT DETERMINES THAT JOINT CUSTODY IS
NOT IN THE BEST INTEREST OF THE CHILDREN. IF
THE COURT PROPOSES A MODIFICATION UNDER DIVI-
SION (BX2)(b) OF THIS SECTION AND THE JOINT CUSTODI-
ANS DO NOT AGREE TO THE MODIFICATION, THE COURT
MAY TERMINATE THE JOINT CUSTODY DECREE IF IT
DETERMINES THAT JOINT CUSTODY IS NOT IN THE
BEST INTEREST OF THE CHILDREN.,

(d) UPON THE TERMINATION OF A PRIOR JOINT
CUSTODY DECREE UNDER DIVISION (B)2)c) OF THIS
SECTION, THE COURT SHALL PROCEED AND ISSUE A
MODIFIED DECREE FOR THE CARE, CUSTODY, AND CON-
TROL OF THE CHILDREN UNDER THE STANDARDS
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APPLICABLE UNDER DIVISION (A) OF THIS SECTION AS
IF NO DECREE FOR JOINT CARE, CUSTODY, AND CON-
TROL HAD BEEN GRANTED AND AS IF NO REQUEST FOR
JOINT CARE, CUSTODY, AND CONTROL HAD EVER BEEN
MADE.

(C) Indetermining the best interests INTEREST of a child
pursuant to this section, whether on an original award of
custody or modification of custody, the court shall consider all
relevant factors, including:

(1) The wishes of the child’s parents regarding his custody;

(2) The wishes of the child regarding his custody if he is
eleven years of age or older;

(3) The child’s interaction and interrelationship with his
parents, siblings, and any other person who may significantly
affect the child’'s best inteveste INTEREST;

(4) The child’s adjustment to his home, school, and commu-
nity;

(5) The mental and physical health of all persons invelved
in the situation.

(D) THE PARENTS OF ANY CHILDREN MAY
REQUEST THE COURT TO GRANT THEM JOINT CARE,
CUSTODY, AND CONTROL OF THE CHILDREN IN A PRO-
CEEDING HELD PURSUANT TO DIVISION (A) OF THIS
SECTION. IF A REQUEST FOR JOINT CARE, CUSTODY,
AND CONTROL IS MADE, THE PARENTS MAKING THE
REQUEST SHALL FILE WITH THE COURT A PLAN FOR
THEIR EXERCISE OF JOINT CARE, CUSTODY, AND CON-
TROL OF THE CHILDREN. THE PARENTS SHALL
INCLUDE WITH THE PLAN AN AFFIDAVIT SIGNED BY
BOTH PARENTS STATING THAT THEY HAVE COM-
PLETED A TRIAL PERIOD OF A JOINT-CUSTODY-LIKE
ARRANGEMENT BY FOLLOWING THE PROVISIONS OF
THE PLAN FILED FOR AT LEAST FOUR SUCCESSIVE
MONTHS IMMEDIATELY PRECEDING THE FILING OF
THE PLAN, AND BY EXERCISING SOME TYPE OF JOINT
CARE, CUSTODY, AND CONTROL BY MUTUAL CONSENT
WHILE LIVING SEPARATE AND APART FOR AT LEAST
SIX SUCCESSIVE MONTHS IMMEDIATELY PRECEDING
THE FILING OF THE PLAN. THE PLAN AND AFFIDAVIT
SHALL BE FILED WITH THE PETITION FOR DISSOLU-
TION OF MARRIAGE, IF THE QUESTION OF CARE,
CUSTODY, AND CONTROL ARISES OUT OF AN ACTION
FOR DISSOLUTION OF MARRIAGE, OR, IN OTHER CASES,
AT A TIME AT LEAST THIRTY DAYS PRIOR TO THE
HEARING ON THE ISSUE OF THE CARE, CUSTODY, AND
CONTROIL. OF THE CHILDREN. A PLAN FOR JOINT
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CUSTODY SHALL INCLUDE PROVISIONS COVERING ALL
FACTORS THAT ARE RELEVANT TO THE CARE,
CUSTODY, AND CONTROL OF THE CHILDREN, INCLUD-
ING, BUT NOT LIMITED TO PROVISIONS COVERING FAC-
TORS SUCH AS PHYSICAL LIVING ARRANGEMENTS,
CHILD SUPPORT OBLIGATIONS, PROVISION FOR THE
CHILDREN’'S MEDICAL AND DENTAL CARE, SCHOOL
PLACEMENT, AND VISITATION.

(E) “JOINT CUSTODY” OR “JOINT CARE, CUSTODY,
AND CONTROL,” AS USED IN THE REVISED CODE,
MEANS THAT THE PARENTS SHARE, IN THE MANNER
SET FORTH IN THE PARENTS' PLAN FOR JOINT
CUSTODY THAT IS APPROVED BY THE COURT, ALL OR
SOME OF THE ASPECTS OF PHYSICAL AND LEGAL CARE,
CUSTODY, AND CONTROL OF THEIR CHILDREN,

Sec. 3109.041. (A) PARTIES TO ANY CUSTODY
DECREE ISSUED PURSUANT TO SECTION 3109.04 OF THE
REVISED CODE PRIOR TO THE EFFECTIVE DATE OF
THIS SECTION, MAY APPLY TO THE COURT THAT ISSUED
THE DECREE FOR THE ISSUANCE OF A DECREE OF
JOINT CUSTODY IN ACCORDANCE WITH DIVISION (D) OF
SECTION 3109.04 OF THE REVISED CODE, EXCEPT THAT
THE COURT, IN ITS DISCRETION, MAY WAIVE THE FIL-
ING OF THE AFFIDAVIT AND THE COMPLETION OF THE
TRIAL PERIOD OTHERWISE REQUIRED UNDER THAT
DIVISION. UPON THE FILING OF THE APPLICATION,
THE COURT SHALL DETERMINE WHETHER TO GRANT
THE JOINT CARE, CUSTODY, AND CONTROL OF THE
CHILDREN TO THE PARENTS IN ACCORDANCE WITH
DIVISION (A) OF SECTION 3109.04 OF THE REVISED
CODE. IF THE COURT HAS WAIVED THE FILING OF THE
AFFIDAVIT AND THE COMPLETION OF THE TRIAL
PERIOD OTHERWISE REQUIRED UNDER DIVISION (D) OF
SECTION 3109.04 OF THE REVISED CODE, THE FAILURE
TO FILE THE AFFIDAVIT SHALL NOT BE CONSIDERED
BY THE COURT.

(B) A CUSTODY DECREE ISSUED PURSUANT TO SEC-
TION 3109.04 OF THE REVISED CODE PRIOR TO THE
EFFECTIVE DATE OF THIS SECTION THAT GRANTED
JOINT CARE, CUSTODY, AND CONTROL OF THE CHIL.-
DREN TO THE PARENTS SHALL NOT BE AFFECTED OR
INVALIDATED BY, AND SHALL NOT BE CONSTRUED AS
BEING AFFECTED OR INVALIDATED BY, THE PROVI-
SIONS OF SECTION 3109.04 OF THE REVISED CODE RELA-
TIVE TO THE GRANTING OF JOINT CARE, CUSTODY, AND
CONTROL AS THEY EXIST ON AND AFTER THE EFFEC-
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